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STAFF RECOMMENDATION

Respondent.

DECISION AND ORDER

Statement of the Case

On September 27,2011, the Fratemal Order of Police/Metropolitan Police Department of

Labor Committee ('.FOP" or "Petitionet'') filed "Petition for Enforcement of PERB Decision and

Order" ("petition") regarding PERB Case No. 10-4-01 (Shp Op. No. 1032). FOP alleges that

the District of Columbia Metropolitan Police Department ('MPD" or'oRespondent") has failed to

comply with Slip Op. No. 103i which was issued on August 5,2011. Specifically, FOP claims

that-MpD has failed to implement the terms of an Arbitration Award ("Award") issued on

September g,2009, and affirmed by the Board on August 5,2011. (See PERB Decision and

Order l0-A-01 and Petition at p.1.) FOP is asking the Board to J'to enforce the Award and Order

pursuant to PERB Rule 560. 1 and D.C. Code I -61 7 .13(b).'2 (See Petitio n at ,p-1 ). MPD opposed

FOp's Petition. FOP's Petition and MPD's opposition are before the Board for disposition.

II. Discussion

This case arises or1 ofMPD's efforts to inplement an "all hands on ded<" diredive ("AHOD). AHOD

is an MpD initiative, the stated puryose of which is "to have positive interaction with citizeng address
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corrnunity concerns, provide a physical presence in neighbortnods tttrougborf the cib/, alf oftnders of

the law, and to reduce crime ard th; fear ofcrime." (See Awarrd at p. 5 (qrnting Union Exhfuit a)).

MPD sought to accomplish these goals by requiring all MPD officers to work threeday

weeke,lrds in tvtay, Jung July, August, Novenrber, and Decenrber of 2009. 6ee Award af p' 5)' MPD

informed members ofthe police force of the AHOD initiative in a January 7,20W teldlpe sent by the

chief of policg cathy L. Lanier. @ Award at p. 4). MPD officers were not permitted to schedule

days-offon any of the dates listed in ttt" teletype, nor could officers schedule leave on any of these

dates unless such leave had been planned prior to January 7,2009. (See Award at p. 4).

On January 23,2001,FOP Chairman Ikistopho Baumann filed a class grievance alleging that

the the initiative violated Articles l, 4, 24, and 40 of the partie' collective bargaining agreement

(.CBA"). FOp then dernanded bargaining on the matters set forth in the teletlpe. Chief Lanier denied

iOP', grievance and found that there was no requireme,lrt to bargain over AHOD. On February 24,

20@, FOP demarded artitration in accordance *ittt Anicle 19, Part E, Sedion 2 of the parties' CBA'

(See-Award at p. 6).

The Arbitrator held a hearing on this matter on June 17,2009. The issue before him was

whether Chief Lanier's 2009 AHOD initiative violated Articles l, 4, 24 and 49 of the parties'

CBA. The Arbitrator oonsidered the arguments of MPD and FOP an4 in his Septernb er 9,20@ Awar4

ruled in frvor of FOp. At the outset, ** RtUirutor considerod MPD's argumeirt that it was unfairly

surprised by the introduction of Mayor's Order 2m8-92. Gee-Award at pgs. n-n). TheArbitrator

concludod that there was no evidence that FOP had previous knowledge of Order 2008-92 ai
::::::-:::::::::-:dsliberefsiy..yrit{:held..it-€eeA+ver4atp.23).{nthe.Ar-bitratos!s=.view.'-.if'.anyoncshouldhave

abo$ this order, it was IrPD (See Award il"p.23).Morover, the Arbitratornotedthat MPD oouldhave

objected to the introduction ofthis exhfoit at the hearing but did not. (See Award at p. 23)..Furthernrore'

the Arbitrator dAermined that MPD oould have requested time to review the order but did nol MPD

only sougtrt to reopen the proceedings thirty days after the record was closd- (See Awmd af p.23)'

Conceming the merits ofthe grievancg the Arbitrator focused on whether AHOD violated Articles

1,4,24, and 49 olth" CBA. (See Award atp.23). The Arbitrator looked to the terms ofthe agre-ement

applicable stafutes, and Mayor's Orders and ddermined that MPD violatod those articles of the

agreement. (See Award at pgs. 23-27).

In particular, the Arbitrator dgerrnined that by implementing AHOD, MPD viglated Article 24 of

the CBA. (SCg Award pgs. 24-25). The Arbitrator reviewed Chief Lanier's testimony in a previous

case and stated that D.C. Code $ 1-612.01 requires a fiveday worlcweek withtwo consecutive days off

The Arbitrator found tl:p1t neither the Mayor nor Chief Lanier determined that there was any crime

enrergency or that MpD would be "seriously-tranaicappeA" wittntf AFIOD. Morover, the Arbfuator found

that the Ctrief did not have the authority to make the;seriously handicapped" defermination because her

anthority to do so was rescinded by Mayor's Order 2008-92. (See Award at p. 25)- Since the Arbitrator

concluded thaf AHOD mnstituted a change in the terms and conditions of employment, the Arbitrator

found that Article 24 was violated Uy l,nn. Additionally, the Arbitrator found that the "seriously

handicapped" determination must be in writing, based on his interpretation of D.C. Code $ l-612'01'

(E99Award atp.26).
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The Artitator found tlut FOP md its btrrden to show that MPD violated Articles 1,4,24, and 49
of the CBA The Arbihator ordened MPD to rescind the teletlpe ordering AHOD and omply with
Article 24, Section I oonceming overtime pay and oonrpensatory time in acoordance with the Fair I-abor
Standards Ac't. The ArtiUator rdained jurisdiction only to clarify the remedy, if necessary. (See
Award at p.27).

MPD moved for reconsideration on September 18, 2009, which FOP opposed on Septernber
23,2AW. The Arbihator determined that he did not have arfrlnrity to oorsider MPD's motion because his
authority ended once his decision was rendered. (See Order Denying Motion for Reconsideration,
September 28,2009).

MPD challenged the Award in its Artitration Review Roquest (R.oquest') on the bases that the
Arbitrator exceeded his authority by considering Mayor's Order 2008-92 and that the Award is mntrary
to law and public policy. (Request at pgs. 4-11).

Section 1605.02(6) ofthe CMPA provides the Board with the authority to ov€rturn an arbitmtods
awald only (1) uifthe arbibator was without, or exceedd his or her jurisdiction"; (2) where "the award
on its frce is contrary to law and public policy"; or (3) when it "was procured by frau4 collusion, or
other similar and unlawful means." D.C. C-ode $ 1-605.02(6) (2001). The deference the Boarrd gives to
arbitratbn awards is rootod not only in the CMPA but also in the well-establishd principle that MPD and
FOP have granted "the authority to the arbitrator to interpret the meaning of their contract's language..."
Eastern Associated Coal Cory. v. United Mine Workers of America, DisL 17, 531 U.S. 57, 6l-62

--..{20CI0}(oiting {Jnited.seelyarker+,,ef Aruerica u Ento*oprise Wheel &Car,,Corp-,..363.Il*S"-593,".5:lW
(re60).

When parties agree to artitrate disputes under a CB,\ the parties are bound by the arbitratot's
interpretation of the contract, and the Board is not authoizd to substih*e its own interpretation of the
CBA. United Papervorl<ers Int'L. Union, AFLCIOv. Misco, lnc.,484 U.S. 29, 37-38 (1987); District
of Columbia Metropolitan Police Dept. v. District of Columbia Public Employee Relations Board" 901
A.2d784,739 (D.C. 2006) (quoting Am. Postal Workers v. U.S. Postal Serv.789F.?11,6 (D.C. Cir.
1986). In surrr, the Award is subject to "the geatest deference imaginable." UtiW Workers Union of
America, Local 246 v. N.LRB.,39 F.3d 1210,1216 (D.C. Cir. 1994).

A. The Arbitrator Did Not Exceed his Authority When IIe Considered Mayor's Order
2008-92.

The Board concluded in Slip Op. 1032 that the Arbitrator did not exceed his authority
when he made the Award in the FOP's favor.

MPD and FOP, ptnsuant to their CBA" agreed that the Arbitrator should deterrnine whether MPD
violated the CBA when it issued the teletlpe ordering AHOD. The parties therefore granted the
Arbitrator autlmrity to interpret the terms ofthe mntract. The remaining question is whether the Arbitrator
was even "arguably construing" the CBA. The Board finds that he was.
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The Arbihaior onstrued D.C. C.ode $ l-612.01 to require eitlrer a uime emergorcy finding or a

writtsr d€terrnination that MPD wouh be "seriously handicapped" withotrt AHOD. The Arbitralor found"

as a matter of fict, that the,re was no crime emergeircy declared and tlrat neither the Malor rpr the Chief of

Police made any written d€terminatbn that MPD would be "seriously handicapped" unless AHOD were
inrplementd. Based on his interpretation of the law and his facful findings, the ArbiUator found that
implemelrting AHOD violatod the CBA because there was no crime emerge,!rcy finding or "seriously
handicapped- deerminatbn that would have allowed the suspension ofthe CBA'S scheduling provisions.

$ee Award atp.26). The Arbitrator's conclusion that MPD violated the terms of the CBA therefore
drew its essence from the contract.

The Arbitrator was well within his autlnrity wheir he interpreted Article 19, Part E, Sedion 5(2) to
permit him to consider Mayor's Order 2W8-92. The Arbitrator was "the judge of the admissfoility and
ielevancy of evidence submitted in an arbitration proceeding." Hovnrd Univ. v. Metro. Campw Police
Ofi.cer's Union 519 F. Supp. 2d 27,36-37 (D.D.C. 2007), aff'd 512 F.3d 716 (D.C. Cir. 2008)

1q"otl"g Pomparc-Windy City Partners v. Bear Stearns & Co.,794 F.Supp. 1265,1277 (S.D.N.Y.
OSZ1. FOP offered an exhibit to which MPD voiced no objection during the proceedings. The
Arbitrator interpreted Article 19, Part E, Section 5(2) of the parties' CBA to permit him to
consider evidence that had not been objected to before the reoord was closed. (Seg Award at p. 23). The
Artihator's ddermination, tlat a party rr,nrst object at the time of the proceding, is consistent wittr tlp
general admonition that parties are not allowed to keep some of their objecfions in their "hip pockets."-Driuuo, 

Chaffiurs A Helpers Local (Jnion No. 639 v. District of Columbia" 631 A.zd 1205, l2l9
(D.C. 1993); See a/so Sup.Ct.R.Civ.P. 51(c) (parties must timely object to preserve issues). The
Arbitrator therefore considered the terms of the CBA gave his interpretation of the oorfract as

. .bargaind',6r,by the,paS.iq end properil'-ex;er,eised His aulftor*y te', admit and .eo:rsider ,Lttay-crls .CHer,
2008-92. Gs Metro. Campus Folice fficer's (Jnion,519 F. Supp. 2d at 36-37 .)

The same holds true ofthe Arbitrator's decision rnt to reopen the hearing to oonsider MPD's new
evidence. 'It is well-established that a highly deferential standard applies to arbitration decisions ...

[and] it is equally well-established that courts are even more defere,lrtial regarding procdural
decisions." American Postal Worl<ers (Jnian v. United Stntes Postal Serv., 362 F. Supp. 2d 284,289
(D.D.C. 2005). Indeed, in arbitration proceedings, "[t]he required deference applies particularly to the
arbitrators' procedural rulings. . . ." Nat'l Football League Players Ass'n v. Offi"e and Professional
Emplayees Intem" (Jnion tocal 2 947 F.Supp. 540,545 (D.D.C. 1996). The Arbitrator detsrrnined that
he must make his decision on the facts as they existed at the time of the hearing. (See Award at23).
MPD's new evidence, Mayor's Order 2009-117, was not signed until two dala after the hearing. The
Arbitratot's decision to reject consideration of this evidencg and his decision not to reope{r the hearing
fell well within his authority to control the proceedings. Metro. Campus Police Officer's Unioa 519
F. Supp. 2d at36-37.

The Arbitrator had the authority to onsider Mayor's Order 2008-92, and MPD therefore did not
prcvide any basis to modify or set aside the Award under the CI\PA

B. The Award Did Not Compel the Violation of Any Law and Public Policy.
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The Boarl concluded that the Arbihator's Awarrd was not mrftary to law and public policy.

Pursuant to D.C C-ode $ l-605.02(6), MPD must show that "the award on its frce is oontaryto law and

pgblic policy." Parties r..Ling reversal ofan arbination awarrd based on law and public potcy have a high

|urden ThL Supreme C-ourt has stated that a public policy alegdly violatod by an arbibation award

"must be well aenneO and dominant and is to G ascertaind by reference to laws and legal precedents,

and not from general considerations of supposed public interests." WR. Grace and Co- v. Local

Union 759, Iniern. (Jnion of United Rubber. Corh Lirnleum and Plastic lVorkers of Arnerica, 461

U.S. 757, 766 (1983) (quoitng Muschany v. {Jnited States,324 U.S. 49,66, (1945). MPD, thereforg

must demons&ate that the pnUti" policy violation *suffice[d] to invoke the'e:dremely narrow'public
policy exception to enforcement of arbitrator awards." District of Columbia Metropolitan Police Dept

i. ngn"t-of Columbia Public Employee Relations Bd, 901 A.zd 784,789 (D.C. 2006) (citing

American Postal Workers (Jnioa AFL-Crc v. US. Postal Service, 789F.2d 1,8 (D.C. Or. 1986).

In the present case, the Arbitrator concluded that the AHOD, if implemented, would constitute a

change to the scheduling provisions of Article 24 of the CBA. (See Award at p. 26). The Arbitrator

"**lttea 
D.C. C-ode $ f -OtZ.Ot to deermine whether lr,f;D had the auttrority to make such a change to

a term of the CBA The Arbitrator conchrded that D.C. C.ode $ l4l2.0l requirod a written deennination
ttpt MPD would be "seriously bandicappod" witlu.t AFIOD, and that neither the Mayor nor the Chief of

Police made any such determination (See Awarrd atp.26). Acordingly, the Arbihator found that MPD

violated the CBA when it changed the tenns of the contract in the absence of such a written

determination (See Award atp.26). MPD does not challenge this core onclusion of the Arbitrafor,
which forms the basis of his decision (!ee Request at pgs. 8-12). MPD's challenge to the Award on a

,,]u1 
and public policybasis therefore fails

MPD's law and public policy challenge to the Award is based on the Arbitrator's secondary
conclusion that the Chief of Police did not have autlmrity to make the "seriously handicapped"
deternination baause such authority had been rescinded by Mayor's Order 2N8-92. (Seg Request at pgs.

S-12). Even if the Boad were to elrtertain MPD's argument that the Arbitrator misapplid the Mayor's

Orders, MPD still does not present abasis to nodifyor set aside the Award on pullic policy grounds.

No statutory basis existed for setting aside the Award.

On September 27,2A1I, the FOP filed the current Petition for Enforcement with the

Board. FOP contends that MPD has failed to comply with Slip Op. No. 1032. Specifically, FpP

asserts that despite the Board's denial of MPD's Arbitration Review Request, MPD has not

provided the grievants with their back pay as required by the Award. FOP requests that the^goard 
enforce-Slip. Op. No. 1032 and compel MPD to comply with the terms of the Arbitrator's

Award.

Board Rule 560. I provides in relevant part as follows:

560.1- Enforcement

If any party fails to comply with the Board's decision within the time period specified in Rule

559.1, the prevailing party may petition the Board to enforce the order'
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As previously discussed, the Board's decision denying the MPD's Arbikation Review
Request was issued on August 5, 2011. Considerable time has passed and the MPD has had
more than a reasonable amount of time to comply with the terms of the Arbitrator's Award.
MPD's failure to comply with the terms of the Award is not based on a genuine dispute over the
terms of the Arbitrator's Award but rather on a simple refusal to comply with the Award itself.
As a result, FOP's Petition is granted.

ORDER

IT IS IIEREBY ORDERED THAT:

l. The Fraternal Order of Police/Metropolitan Police Department Labor Committee's'?etition of
Enforcement of PERB Decision and Order" is granted.

2. The Board shall proceed with enforcement of Slip Op. No.1032 pursuant to D.C. Code $1-
617,130) (2001 ed) if full compliance with Slip Opinion 1032 is not made and documented to
the Board within ten (10) days of the issuance ofthis Decision and Order.

3. Pursuant to Board Rule 559.1, this Decision and Order is final upon issuance.

BY ISSUANCE OF TIIE PUBLIC EMPLOYEE RELATIONS BOARD

Washington, D.C.
November l7,Z0ll
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